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ALTERNATIVE DISPUTE RESOLUTION AT  
PUBLIC UTILITY COMMISSIONS

State Public Utility Commissions (PUCs or Commissions) vary in organizational structure and legal 
duties. A Commission’s responsibilities often include permitting infrastructure; setting rates, terms, 
and conditions for service provided by gas, electric, and telecommunications utilities; and resolving 
consumer complaints. All PUCs operate under a similar set of core legal principles, although state-
specific laws provide each PUC with jurisdiction over particular industries and outline core functions.  

Historically, PUCs have made decisions through adjudicatory proceedings and notice-and-comment 
rulemakings. Alternative dispute resolution (ADR) processes and practices offer less formal means for 
settling conflicts, sharing information, and reaching consensus on public policy. PUCs are using ADR 
mechanisms to reduce administrative burdens, obtain higher quality information, and engage regulated 
entities and stakeholders in the decision-making process.

This paper characterizes ADR broadly to include any process encouraged, initiated or administered 
by PUC staff that departs from traditional, formal proceedings. This paper provides background 
information on common forms of ADR, discusses considerations for using ADR in settling public 
utility disputes, and highlights how PUCs across the country incorporate ADR into their operations. 
The paper was informed by conversations with staff members or Commissioners at regulatory 
Commissions in seventeen states. Given the diversity of ADR practices across the country, this paper 
does not comprehensively document all types of ADR used at PUCs. Rather, it provides illustrative 
examples that may be tailored by PUCs to their own unique circumstances.

1 The 17 states are Arkansas, California, Colorado, Connecticut, Florida, Hawaii, Maine, Massachusetts (DPU and DTC), Michigan, Montana, Nevada,  
New York, North Carolina, Rhode Island, Vermont, Washington, and West Virginia.

Introduction
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Key Takeaways for Regulators

1. Every Commission Can Employ ADR 
Regardless of resources, budget, or legal authority, 
a PUC can develop a practice of using ADR. 
Initial steps that require minimal staff time 
include: encouraging settlement at prehearing 
conferences or in procedural orders, requiring 
parties to state in a pre-hearing filing whether 
they intend to engage in settlement discussions, 
building time for ADR into procedural 
schedules, urging parties to file joint comments 
in rulemaking proceedings, and issuing a policy 
statement that favors settlements and consensus-
building processes.

2. ADR Processes Should Match Commission Goals 
ADR may save Commission resources, improve 
the quality of information, reduce litigation, 
enhance public participation, and result in 
better outcomes for regulated companies and 
stakeholders. However, ADR likely cannot achieve 
all of these objectives in a single proceeding. 
A PUC should identify the goals it is trying to 
achieve and design an ADR process that may be 
able to help. For instance, if a PUC is trying to 
obtain better information in a rate case it might 
convene an informal technical session, while 
if it aims to minimize staff resources it might 
encourage parties to settle and provide staff to 
mediate the case.

3. Flexibility May Enhance the Likelihood  
of Success 
ADR is not a top-down process. Commissions 
should be open to feedback and willing to adapt 
when doing so may enable parties to settle or 
find consensus. For instance, PUCs have made 
significant procedural modifications mid-
proceeding in response to participants’ requests. 
PUCs are able to accommodate these requests 
because they possess broad legal authority to 
establish procedures that advance their core 
regulatory missions.

4. Commissions Should Experiment and  
Track Performance 
There is no one-size-fits-all solution to successful 
ADR. Design of an ADR process might account 
for the nature of the proceeding and issues, 
the participants, staff resources, Commission 
expertise, statutory deadlines, and public policy 
implications, as well as other factors. Inevitably, 
not every outcome produced by ADR will meet 
a Commission’s expectations. By documenting 
and evaluating ADR efforts, a PUC can refine its 
approach, unify disparate ADR proceedings, and 
construct a more formal ADR effort.

5. Commissions Can Learn from Each Other 
A PUC that has little or no experience with ADR 
is not starting from a blank slate. PUCs across the 
country are utilizing a range of ADR processes, 
including mediating rate cases, managing working 
groups, holding informal technical sessions, and 
arbitrating siting disputes. PUCs contacted for this 
paper were enthusiastic about discussing ADR and 
made themselves available for follow-up questions 
after our initial conversations.
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ADR’s Relevance to PUCs

Some legal scholars argue that civil law’s primary 
purpose is to foster efficient resource allocation.1 
Under this view, the dispute resolution system is “a 
screening, channeling, and signaling mechanism.  
It attracts or captures [cases] with potential for 
generating new (or refining older) resource allocation 
incentives; and it handles these cases in such a way as 
to accumulate accurate information relevant to the 
resource allocation implications of the case.”2 This 
economic view of dispute resolution can be applied 
to PUCs. Where a proceeding may significantly 
influence or set public policy, a PUC ought to 
develop a record, hold hearings, and issue a decision. 
Other cases should be resolved through settlements.

This theoretical approach to dispute resolution is 
incomplete because it fails to recognize that ADR 
has the potential to alleviate many of the stresses that 
Commissions are facing. PUCs are addressing novel 
issues, many related to new technologies and business 
models, ranging from transportation services to 
distributed energy resources. These issues draw new 
participants to PUCs who may be unfamiliar with 
Commission practice and opposed by traditionally 
regulated entities. Enabling statutes and Commission 
precedent may not apply neatly to these companies 
or their services. As PUCs adapt, they must also 
continue to deliberate on traditional utility rate cases 
and other routine but complex matters. Meanwhile, 
in many states, PUCs are constrained by dwindling 
budgets and cannot hire additional staff.    

ADR can offer several advantages over traditional 
adjudication that address some of these challenges.3

• ADR may involve far fewer PUC staff members than 
litigation and does not include costly and lengthy 
formalities. By avoiding litigation, ADR frees staff 
resources that would otherwise be dedicated to 
developing testimony, writing briefs, appearing at 
hearings, drafting initial decisions, issuing rulings, 
and defending decisions in courts.4 ADR can 
reduce caseloads, thereby enhancing a PUC’s overall 
productivity and efficiency.5 Even where ADR does 
not resolve the entire matter, reaching a stipulation 
on some issues can allow for a more focused and 
efficient subsequent adjudication or rulemaking.  

• ADR can enable open dialogue between parties, 
which may encourage creative solutions that are 

mutually beneficial and brokered by multiple 
parties. By allowing for cooperative party-driven 
solutions, participants may be more satisfied with 
the results as compared to adjudication.6

• Litigation encourages each party to “express its 
own self-interest as forcefully and skillfully as 
possible.”7 As a result, each side views the process as 
an antagonistic zero-sum game and many plausible 
resolutions or policy options are left unexplored. By 
contrast, ADR mechanisms, including consensus-
building processes such as workshops or solicitation 
of off-the-record comments, may allow parties 
to see common ground that might have gone 
unnoticed in an adversarial process. Such processes 
can also inform the PUC about parties’ positions 
and goals, which may be particularly helpful for 
issues that are new to the Commission.  

• ADR can facilitate collaboration and may 
provide the Commission with higher quality 
information. In litigation, expert witnesses 
compete in attempting to sway the Commission 
on highly technical subjects. Parties aim to 
discredit each other’s studies in order to undermine 
competing claims, rather than improve the quality 
of information available to everyone.8 Non-
traditional information-gathering mechanisms, 
such as working groups, can enable transparent 
communications that produce information that is 
more helpful to decision makers.  

• Adjudication is a top-down process that often 
results in one side “losing” the dispute. Opposing 
parties communicate very little with each other 
and may even view interaction as a sign of 
weakness.9 ADR, on the other hand, typically 
requires parties to interact. Engagement may be 
particularly beneficial when participants include 
new market entrants or issue-driven stakeholders 
unfamiliar with utilities and other established PUC 
participants. Informal dialogue through workshops or 
other mechanisms can encourage more constructive 
long-term relationships as compared to initial 
encounters in a hearing room.     

• For many parties, ADR is more accessible than 
litigation and allows them to more meaningfully 
contribute to the process and ultimate resolution.10
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Of course, ADR may not always be efficient or lead 
to successful outcomes. Parties can spend many hours 
in mediation only to find that they have made little 
progress in resolving their dispute. In multi-party 
ADR processes, some parties may dominate the 
discussions, leading others to feel that they are not 
being heard and are left out of the decision making. 
Even where parties reach a settlement, it may leave 
contested issues unresolved and therefore open for 
future cases. While ADR is not a panacea, it can be 
an important tool in a PUC’s toolbox. Notably, no 
PUC that spoke to us for this paper suggested they 
wanted to reduce their usage of ADR.  
 

Common Forms of ADR
ADR processes can be classified based whether they 
are “facilitative” or “evaluative.” Facilitative ADR 
“attempts to forge consensus by helping the parties 
communicate their views and proposals to one 
another, and to sort out their individual interests 
and priorities.”11 In evaluative ADR, a neutral party 
“expresses reactions to what he or she perceives to be 
the merits of the disputants’ respective positions.” 
The neutral’s reactions “get each disputant to 
appreciate more realistically the weaknesses of his 
or her position, and the downside risks of failing to 
achieve a compromise.”12 Critics of evaluative ADR 
argue that, like litigation, it is “an adversarial process 
where each side vies for the neutral [party’s] favor.”13 
It thus might fail to reorient the parties away from 
a win-lose mentality, and towards a cooperative 
approach that values mutually acceptable solutions.  

In practice, ADR is often neither strictly evaluative 
nor exclusively facilitative; moreover, an initially 
facilitative process might evolve to become more 
evaluative. For example, PUC staff may facilitate 
dispute resolution by convening parties so they may 
better understand each other’s positions. Following 
discussions, parties might then call on staff to provide 

guidance on appropriate grounds for settlement 
based on law, industry practice, or another metric. 
Rather than viewing ADR as evaluative or facilitative, 
it may be more helpful to think of ADR techniques 
as falling along a facilitative-evaluative continuum.  

Where an ADR process should fall on that spectrum 
depends on the nature of the dispute or proceeding.  
Evaluative ADR may be appropriate when a limited 
resource, such as money, is at issue. The parties are 
therefore likely to be in an adversarial posture with 
conflicting goals and might benefit from an active 
but neutral mediator. A facilitative ADR process 
may be more appropriate for rulemakings or other 
proceedings in which multiple parties have different 
but not necessarily conflicting goals. A problem-
solving, facilitative ADR process might seek common 
ground by eliciting the parties’ interests and trying to 
address the needs that motivate their positions.14   

Ranging from most facilitative to most evaluative 
(and closest to formal adjudication), common ADR 
processes include conciliation, facilitation, mediation, 
early neutral evaluation, and arbitration.15 The 
following summaries are based primarily on FERC’s 
definitions.16 Scholars and ADR practitioners often 
use different definitions.

Conciliation
The goal of conciliation is to build bridges of 
communication between the parties, help parties 
correct and clarify misconceptions about one another 
and their positions, and develop trust so that open 
and collaborative discussions can take place. Parties 
may meet on their own or with the assistance of a 
neutral conciliator, such as PUC staff. The neutral 
conciliator may simply provide meeting space and 
handle logistics, or take on more active roles. For 
instance, a conciliator may act as an intermediary, 
guide in-person discussions, prevent conflict from 
developing or escalating, or affirm parties’ abilities  
to work together. 

Possible Roles of PUC Staff in an ADR Process

EVALUATIVEFACILITATIVE

Convene
Parties

Guide
Discussions

Manage
Working
Group

Counsel on
Substantive

Issues

Propose
Resolution

Arbitrate
Dispute



7

Some PUCs are limited in how they deploy ADR 
due to state rules about ex parte communication. 
Conciliation may be an attractive option because it 
does not aim to resolve the substantive dispute. For 
example, where PUC staff advise the Commission 
and do not participate as a party in proceedings, 
staff may not be allowed to have off-the-record 
interactions with parties about the issues. However, 
staff may be able to convene the parties to discuss 
procedural matters; then, that conversation could 
spark dialogue about substantive matters after staff 
leaves the room. PUCs have also convened parties 
to share information in ratemaking cases and learn 
about new technologies, such as distributed solar 
and storage. These proceedings can be classified 
as conciliatory because they are neither aimed 
at resolving any dispute nor are they part of a 
rulemaking process.     

Facilitation (or facilitative mediation)
Facilitation also seeks to improve lines of 
communication between parties. But while 
conciliation primarily seeks to encourage trust and 
dialogue, facilitation aims to resolve a particular 
dispute, develop a rulemaking, or otherwise engage 
the parties in discussion about the substance of 
a proceeding. A facilitator’s interventions focus 
on process and attempt to help the parties move 
efficiently towards an agreement. The facilitator is 
impartial about the substantive issues under discussion.  

Facilitation may be most appropriate where parties 
or issues are not extremely polarized, parties appear 
to have enough trust in each other to develop 
a mutually acceptable solution, or parties share 
a common goal and will benefit from a jointly 
acceptable outcome. At several PUCs, staff facilitates 
settlement discussions in rate cases when they sense 
that parties are likely able to resolve at least some 
of the issues. Rate cases, particularly for water and 
other smaller utilities, feature familiar sets of parties, 
lawyers, and issues. Just by bringing the parties 
together in the same room and facilitating dialogue, 
staff may be able to help the parties narrow the scope 
of the proceeding or resolve the case. 

Mediation (or evaluative mediation)
In mediation, a neutral third party without decision-
making authority works with parties to help them 
reach a settlement. Unlike facilitators, evaluative 

mediators provide subject-matter expertise, but they 
do not wield that expertise by imposing settlement 
terms on the parties. Rather, at the request of the 
parties, a mediator may provide counsel on legal 
issues, suggest settlement terms, or advise on whether 
a proposed agreement is likely to be approved by 
the Commission. Like facilitators, mediators also 
oversee the process and attempt to move the parties 
efficiently through the mediation.  

A mediator could be an administrative law judge 
(ALJ), PUC staff member (or staff team), or an 
outside consultant. A mediator is generally not 
instructed by the Commission or a staff supervisor 
to conduct a facilitative or evaluative process. Rather, 
the neutral party typically has the discretion to 
assume an evaluative role and advise the parties on 
the substance of the dispute if she feels it is appropriate 
and will assist the parties in reaching a resolution.    

Early Neutral Evaluation
Early neutral evaluation (ENE) offers parties an 
assessment of the merits of their cases by a neutral 
evaluator, such as an ALJ or PUC staff member. 
The form of the proceeding can vary widely. Parties 
may be limited to short written briefs that state 
their claims or defenses and outline their evidence, 
or they may be allowed to offer detailed exhibits 
or expert testimony. The evaluator may also hold 
oral arguments or even question witnesses. After 
conducting her investigation, the evaluator may offer 
a written or oral opinion about potential outcomes 
of the case if it were to proceed, and may also suggest 
grounds for a settlement. The process and outcome are 
typically confidential, non-binding, and not included 
as part of the record of any subsequent proceeding. 

ENE may be useful when parties strongly disagree 
about their likelihood of success on the merits and 
are therefore locked in “positional bargaining.” In 
these situations, parties hold on to and argue for a 
fixed position, regardless of their underlying interests. 
ENE may help reframe the dispute and allow parties 
to escape their entrenched positions. In practice, 
ENE is rarely, if ever, used at Commissions that 
discussed ADR with us.17
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Arbitration
Arbitration can look very similar to ENE. In 
arbitration, parties present their claims and 
arguments to an arbitrator or panel of arbitrators.  
Unlike ENE, the arbitrator’s decision may be 
binding. Arbitration may be appropriate when 
parties want a third party to resolve the dispute and 
want to avoid the cost and formalities of a formal 
PUC-administered adjudication. Few PUCs that we 
talked to for this report had conducted arbitrations 
or encouraged or required parties to engage in 
arbitration. That said, the siting case study on page 
20 includes an arbitration process.  

Other Consensus-Building Processes  
Used by PUCs
These ADR techniques can be used in tandem or 
in hybrid forms, particularly where a proceeding 
involves multiple stakeholders. For example, a PUC 
may convene parties for “technical” or “working 
group” sessions to elicit their views on various issues. 
Although such sessions are not textbook examples of 
ADR, they can be classified as a form of conciliation 
when they aim to encourage dialogue and gather 
information that could inform future proceedings. 
Conciliation, adapted by a PUC, allows regulated 
entities and stakeholders to better understand each 
other’s interests and goals.18

A PUC may then combine that conciliatory process 
with a mediated process. Negotiated rulemaking 
“uses a consensus-based process to write a proposed 
rule rather than having agency staff write this rule 
after having informal conversations and meetings 

with affected parties.”19 The PUC’s initial task is 
typically to choose or approve proposed working 
group members.20 Once a committee is formed, 
PUC staff may merely facilitate, or might float straw 
proposals, opine on the legality of parties’ proposals, 
or participate substantively in the negotiations. 
According to scholars, negotiated rulemakings may 
“reduce the likelihood of post-rulemaking litigation, 
save time, infuse more expertise into the rulemaking 
process, and potentially encourage problem-solving, 
broad participation, and flexible rulemaking.”21 
However, the process may exclude key stakeholders, 
and some studies dispute whether negotiated 
rulemaking actually reduces litigation risk or saves 
time.22 One scholar argues that allowing regulated 
entities to draft their own rules may “pervert the 
public interest to the benefit of private interests.”23   

As discussed below, a PUC might set up a process 
in which a working group develops a proposal that 
may then be refined by the Commission before it 
is officially proposed. With representatives from 
utilities, consumer and environmental advocacy 
groups, the state energy office, large consumers, and 
other stakeholders, PUC-approved working groups 
have been tasked with producing reports that inform 
a rulemaking process, developing consensus positions 
on technical matters, and submitting proposed rules 
to the Commission. Similarly, Commissions have 
issued “Notices of Inquiry” to solicit comments  that 
inform a proposed rule. While that process may 
not fit neatly into traditional definitions of ADR, 
gathering information outside of a formal proceeding 
is consistent with the goals of conciliatory processes.

PUC-approved working groups have been tasked with producing reports that 
inform a rulemaking process, developing consensus positions on technical 
matters, and submitting proposed rules to the Commission.
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From Theory to Practice: Tailoring Dispute Resolution Mechanisms for PUCs

In choosing to encourage ADR or request that parties 
engage in consensus-building processes, a PUC may 
want to further its own goals, such as conserving staff 
resources, generating accurate information for the 
Commission, or bringing the parties together around 
a mutually acceptable outcome. When it designs an 
ADR process to match its goals, a PUC should be 
mindful of how participants may perceive and engage 
with the process. Dispute resolution mechanisms can 
inhibit or foster access to and harm or enhance the 
legitimacy of the decision-making process.

For instance, a dispute resolution system may favor 
participants with more resources and experience at a 
particular forum.24 In considering whether and what 
type of ADR is appropriate for a given situation, 
a PUC may consider how the dispute resolution 
mechanism might balance power among the parties. 
The rules that govern formal processes are designed, 
in part, to ensure that parties have fair access to the 
decision-making process.25 Because ADR typically 
lacks formal rules, there is a risk that one party 
may dominate the discussions or take advantage of 
another party’s lack of experience or expertise. A 
neutral party that is aware of the potential imbalance 
can help establish guidelines for the process and 
alleviate this concern.

Ensuring that parties have equally valued input 
contributes to the legitimacy of the process and 
the outcome. Historically, regulated companies 
have exerted significant influence over regulatory 
proceedings, leading some participants to question 
their fairness.26 A potential downside of ADR 
processes is that participants may fear that the 
utility is colluding with supposedly neutral staff to 
push settlement talks in its favor while at the same 

time providing the PUC with cover by allowing it 
to approve a settlement rather than issue a decision 
in favor of the utility. While that perception may be 
unwarranted and unfounded, a PUC should be sensitive 
to the appearance of unfairness and strive to maintain 
legitimacy in the eyes of stakeholders and the public.

Legitimacy of a dispute resolution or decision-
making process may be enhanced by including 
“consensus-building” tools, such as workshops, 
technical sessions, or other forums that allow for 
collaboration, into a rulemaking or adjudicatory 
proceeding.27 Even if the parties do not reach 
consensus, a process that invites participation may 
make the outcome more palatable to the public by 
providing participants with opportunities to hear others’ 
views, explore the strengths and weaknesses of various 
proposals, and appreciate the diversity of interests and 
tradeoffs involved in the ultimate decision.28  

The remainder of this part of the paper discusses 
practical considerations about ADR at PUCs. Based 
on discussions with PUCs and documents filed at 
PUCs, this section summarizes how PUCs have 
approached the following issues: the roles played 
by PUC staff and Commissioners; legal authority 
to administer ADR; whether ADR is mandatory or 
voluntary; the importance of Commission leadership 
in encouraging ADR; when in a proceeding’s timeline 
to initiate ADR; confidentiality; and training PUC 
staff in ADR techniques.    
 

Practical Considerations for Using ADR at a PUC
Roles of PUC Staff and Commissioners
Whether and how staff and Commissioners 
participate in settlement conferences, workshops, 
and other ADR processes often depends in part 
on the organizational structure of the PUC and its 
resources. PUCs that employ ALJs or other hearing 
officers may designate settlement judges either at 
the request of the parties or on their own accord. 
Settlement judges play a variety of roles, including 
explaining PUC practice to participants who are 
unfamiliar with the PUC, engaging in shuttle 
diplomacy, facilitating discussions among the parties 
(perhaps by asking neutrally framed questions to 
elicit discussion), suggesting settlement terms, and 
advising parties on whether a proposed settlement is 
likely to be approved by Commissioners. 
 

Dispute resolution mechanisms 
can inhibit or foster access to and 
harm or enhance the legitimacy of 
the decision-making process.
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At some PUCs with more limited resources, staff 
serves as advisors to the Commission and does not 
participate in adjudicative proceedings as a party.  
Staff may be able to set up a “firewall” to avoid rules 
about ex parte communication that allows a staff 
member to facilitate settlement discussions. In some 
states, the law explicitly allows staff to be walled 
off as needed. For example, the Florida Supreme 
Court has sanctioned the PSC’s designation of staff 
into advisory and prosecutorial functions in a given 
proceeding.29 Prosecutorial staff in Florida may 
engage in settlement discussions as a party.30 

At Commissions that employ such separation, staff 
may convene and facilitate settlement discussions, 
and even suggest settlement terms. At another 
PUC, staff elicits dialogue among the parties about 
the underlying issues of the case and then leaves 
the room in order to avoid ex parte concerns, with 
the hope that parties will continue talking and 
work towards settlement. To stimulate continued 
conversation, staff may request that the parties 
provide written updates on their progress.

Some PUCs with tight budgets and lean staffs 
indicated that they either do not have the resources 
to spare, or that such separation among staff 
members was infeasible. At these Commissions, any 
settlement negotiations are conducted by the parties 
and without any assistance from Commission staff.

In several states, staff has facilitated working groups, 
workshops, or other collaborative proceedings on 
various topics. Where the Commission merely 
seeks information, staff may simply facilitate 
discussion and ensure that parties are responding 
with information relevant to the Commission’s 
inquiry. One PUC’s general counsel explained that 
staff has organized workshops where they listen 
and ask probing questions while remaining neutral 
on the substance. Alternatively, when the goal of 
the working group is to develop proposed rules for 
submission to the Commission, staff may play a 
more active role and attempt to move the group 
towards consensus. In some states, staff participates 
as a party by engaging in the substantive discussions, 
submitting written comments, and even serving as 
lead author on a report filed with the Commission. 

Legal Authority to Administer ADR
While most PUCs do not have specific legislative 
authority to organize ADR processes, no PUC 

identified any legal obstacle to implementing ADR 
programs, apart from ex parte rules (as discussed in 
the previous section). In general, each PUC conducts 
ADR mechanisms under its enabling statute, which 
provides it with broad authority to create procedures 
necessary to fulfill its statutory duties. PUCs are 
typically afforded wide deference in how they 
structure proceedings and deliberate. That said, laws 
in some states do specifically mention ADR. Two 
examples are highlighted below.

Connecticut law provides that the PUC “shall, 
whenever it deems appropriate, encourage the use of 
proposed settlements produced by alternative dispute 
resolution mechanisms to resolve contested cases and 
proceedings.”31 This section merely “demonstrates 
that the public policy of Connecticut favoring the 
private resolution of disputes extends to matters 
within the DPUC’s jurisdiction.”32 Although the 
statute does not appear to grant the PUC any specific 
authority, the PUC regularly invokes it in approving 
settlements and has also cited to it when assigning a 
mediation team to a dispute.33  

Florida’s Administrative Procedure Act provides 
that an agency “may hold public workshops for 
purposes of rule development” and “must hold 
public workshops . . . if requested in writing by any 
affected person, unless the agency head explains in 
writing why a workshop is unnecessary.”34 When 
an agency holds a workshop, it must ensure that 
staff responsible for the proposed rule is available 
to explain the rule and to respond to questions. 
The agency is permitted to hire a neutral party to 
“facilitate or mediate,” or the agency may “employ 
other types of dispute resolution alternatives . . . 
appropriate for rule development.”35 The law also 
allows agencies to use negotiated rulemaking and 
states that an agency “should consider the use of 
negotiated rulemaking when complex rules are 
being drafted or strong opposition to the rules is 
anticipated.”36 Several other states have similar 
provisions that specifically authorize or encourage 
negotiated rulemaking.37

Mandatory or Voluntary
PUCs do not typically require parties to use ADR 
to resolve a dispute (with the exception of consumer 
complaints; see page 21). But, it is common practice 
for PUCs to encourage parties to settle rate cases and 
other major disputes.
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Encouragement takes various forms. The Colorado 
Commission has a rule that “encourages” settlement 
of contested cases.38 In most states, encouragement 
is less formal. One Commissioner explained 
that the state’s energy bar understands that the 
Commission prefers settlements to adjudication.  
A Commissioner might remind parties of this 
preference at a pre-hearing conference or at some 
other point in a proceeding to emphasize the point. 
A staff member at another Commission said a 
hearing officer might take a “passive-aggressive” 
approach by, for example, asking the parties at a 
prehearing conference if they anticipate needing the 
standard number of hearing days. The implication is 
that parties ought to reach at least a partial settlement 
to reduce the amount of time in the hearing room. 
An ALJ from a different state noted that while the 
PUC could not force parties to engage in settlement 
discussions, it could require them to listen to a 
hearing officer at a pre-hearing conference discuss the 
benefits of ADR and describe the settlement process 
and ADR services offered by the PUC.  

At the outset of a dispute, ALJs at the California 
PUC typically require parties to meet and confer 
or to submit written statements that outline the 
legal and factual issues of the case and propose 
a procedural schedule. In many cases, the ALJ’s 
pre-hearing conference order also requires parties 
to include a statement about their intent to engage 
in settlement talks or consider other alternatives to 
litigation.39 Such requirements are often met with 
boilerplate responses indicating that the parties are 
open to discussing settlement.40 However in some 
cases the party statements reflect a genuine intent to 
hold discussions.41 While the California PUC offers 
settlement judges to facilitate discussions, parties can 
choose to forgo PUC resources and initiate their own 
discussions without the assistance of PUC staff. 

Washington’s administrative code requires the 
Commission to “set in the procedural schedule for 
each adjudicative proceeding the date for an initial 
settlement conference.”42 The rule builds on a 1994 
Policy Statement that “encourages” settlement of 
disputes as well as jointly stipulated facts, limitation 
of issues for hearing, and other partial agreements 
or stipulations.43 Pre-hearing conference orders note 
that the Commission can “provide dispute resolution 
services” and provide contact information for relevant 
staff.44 At the conference, the presiding ALJ reiterates 
the Commission’s support for settlement.45  

That said, the 1994 Policy Statement “does not 
endorse settlements involving major shifts in policy 
that deprive [the Commission] of the opportunity 
to determine policy.” Other Commissions expressed 
similar reservations. This preference for formal 
process to set major policies recognizes the value of a 
public forum for policy debates where Commissioners 
shape the outcome and are politically accountable.46   

Leadership and Personalities
Institutional support for ADR may be critical for 
its success. Such support can take several forms. 
Some states have structured ADR programs that 
are administered by ALJs or other staff.47 Disputing 
parties are informed as a matter of course about ADR 
opportunities and can request a settlement judge 
or other facilitator or may be assigned one by the 
Commission or staff.  

In states without organized ADR programs, staff 
and Commissioners can still signal strong support 
for ADR. For instance, the California PUC 
issued a resolution in 2005 about “Expanding the 
Opportunities for and Use of Alternative Dispute 
Resolution” that “endorse[d] the policies behind 
ADR” and “encourage[d] its more frequent and 
systematic application.”48 As mentioned, the 
Washington Commission published a policy 
statement encouraging ADR in 1994. Any PUC can 
encourage ADR by adopting similar resolutions or 
policy statements. 

As discussed, staff and Commissioners utilize 
informal tactics for encouraging ADR, such as 
discussing it at pre-hearing conferences. A state’s 
energy bar is likely to quickly understand the 
Commission’s preference, but translating that 
preference into action by parties appearing before 
the Commission can be a difficult task.   

Institutional support for ADR may 
be critical for its success.
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Where long-standing practice at the PUC is to 
decide disputes exclusively through litigation and 
develop rules through formal proceedings, lawyers 
that practice before the PUC may be inclined to 
stick with the status quo. Several Commissions 
suggested that particular attorneys that are prominent 
before the PUC may be impediments to increased 
use of ADR either because they prefer to litigate or 
because their personalities appear to be more suited 
for contested proceedings rather than collaborative 
processes. At the same time, they also indicated that 
certain ADR techniques may be effective at cooling 
the temperature in the room and focusing parties on 
substantive rather than personal matters. Leadership 
on ADR at the Commission level can be one tactic 
for reforming entrenched practice and building 
support among practitioners for ADR.  

Preference for the status quo is not exclusively 
a symptom of practitioners’ recalcitrance. Some 
Commissions indicated that Commissioners may 
perpetuate an institutional bias against ADR. At 
these PUCs, Commissioners prefer to control 
the outcome of proceedings by making decisions 
themselves rather than approving parties’ settlements.  

Timing of ADR
When to initiate an ADR process can depend 
on a PUC’s rules, statutory deadlines, and the 
Commission’s goals in that particular proceeding. 
When parties propose to settle their dispute, the 
PUC typically has a duty under state law to ensure 
that the settlement terms are consistent with the 
“public interest.” Some PUCs make that assessment 
by comparing the settlement terms to the resolution 
that might have resulted from a fully litigated 
case.49 Under this standard, PUCs disfavor “black 
box” settlements that present the Commission with 
settlement terms without any evidence or explanation 
of how the parties arrived at their final agreement.  In 
order to meaningfully assess the proposed settlement, 
the Commission needs a record to review. While 
a settlement can be supported by testimony filed 
concurrently with a proposed agreement,50 some 
Commissions may discourage settlement negotiations 
until after the utility has filed its initial case or until 
after parties have filed responsive testimony. 

Statutory deadlines can constrain participants’ ability 
to resolve disputes with ADR. Yet, a deadline can also 
motivate parties to reach agreement or the PUC to 
develop an efficient process. By law in some states, 
proposed rates filed by a utility go into effect after 

a set number of days, absent a PUC order to the 
contrary.51 PUCs may be authorized to suspend the 
deadline, but the amount of the delay may also have 
a statutory cap. In such states, parties may have a very 
limited window to settle rate cases.  

PUCs may operate under statutory deadlines in other 
contexts, too. For example, the Vermont Legislature 
in 2011 provided the Public Service Board with 
approximately six months to set standard-offer 
prices for certain renewable technologies.52 As the 
Legislature did not set procedural requirements for 
the process, the Board responded with an order 
stating that it would not follow contested case 
procedures and designating two staff members as co-
hearing officers to conduct the proceedings.53 Within 
eleven weeks, staff held a pre-hearing conference, 
a workshop, and a technical hearing and received 
written comments from stakeholders. Two months 
later, the Board adopted the hearing officers’ findings 
and recommendations.54 

With regard to complaint proceedings against a 
utility (other than consumer complaints), some 
PUCs try intervene in disputes before the filing of 
a contested case. An “open-door” communication 
policy between PUC staff and regulated entities 
allows staff to be aware of potential conflicts between 
regulated companies and encourage parties to 
settle before either side files a formal complaint. 
Communicating with staff prior to the initiation of a 
formal proceeding may not run afoul of ex parte rules. 

PUCs may also initiate rulemakings with a pre-
proposal request for comments and an informal 
workshop. These processes enable stakeholders to 
shape the proposal before the PUC commences 
formal notice-and-comment procedures. In Iowa, 
the Utilities Board often opens a rulemaking docket 
with a “Notice of Intended Action” that details 
potential rule changes, and an order requesting 
stakeholder comments. After reviewing comments, 
the Board then formally commences notice-and-
comment rulemaking.55 As required by the state’s 
Administrative Procedure Act,56 the Washington 
Commission similarly opens rulemaking dockets 
with a “Pre-proposal Statement of Inquiry” that 
invites written comments for consideration at a 
stakeholder workshop. An accompanying Notice of 
Opportunity to File Written Comments may identify 
specific issues for comment and may also solicit 
parties to file statements of proposed issues that will 
guide the rulemaking process.57
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Extending the rulemaking docket by adding pre-
proposal comments and a workshop can actually 
improve the efficiency of the process and reduce 
litigation risk. By communicating with stakeholders 
before a formal proposal, the PUC can incorporate 
input into the proposed rule and thereby build 
support for its proposal. With stakeholder input 
already included in the proposed rule, the PUC 
may receive fewer comments during the formal 
proceeding. The final rule may thus look very similar 
to the rule that is formally proposed.  

The pre-proposal phase may also provide the 
PUC with flexibility that a traditional notice-and-
comment process would not. In one recent case, 
the Washington Commission issued a pre-proposal 
notice that invited comments on “issues related 
to natural gas conservation.”58 After receiving 
a round of comments, the Commission issued 
another notice requesting specific information 
from natural gas utilities. Following a workshop 
and additional comments, the Commission issued 
a notice announcing its intent to develop a “policy 
statement”2  and inviting written comments on 
a number of issues as well as oral statements at 
an upcoming meeting. The fluid nature of the 
proceeding reflected the Commission’s responsiveness 
to participants’ comments and shows how the 
Commission’s general approach of encouraging 
stakeholder input early and throughout a proceeding 
can shape the ultimate outcome.  

Of course, a PUC enjoys discretion about how it 
chooses to proceed after receiving initial comments.  
It could stick to a pre-determined agenda, but the 
Washington example illustrates a case where the 
Commission was open to allowing stakeholder 
input to guide the process. In states that do not 

explicitly authorize or require a pre-proposal 
notice, as Washington law does, PUCs may be able 
to achieve similar flexibility by issuing notices of 
inquiry or convening workshops prior to opening a 
rulemaking docket.  

Confidentiality and Off-the-Record Proceedings
Settlement discussions in adjudicative proceedings 
are generally confidential.  In some states, this rule 
is codified in statute or in PUC regulations. New York 
regulations specify that “[n]o discussion, admission, 
concession or offer to stipulate or settle . . . made 
during any negotiation session concerning a stipulation 
or settlement shall be subject to discovery, or admissible 
in any evidentiary hearing against any participant who 
objects to its admission.”59 This rule also applies to 
mediation.60 Other PUCs have similar rules.61   

Absent a rule about confidentiality or admissibility, 
statements made during a settlement negotiation 
or mediation could be admissible in an adjudicated 
proceeding. As a general matter, Federal Rule of 
Evidence 408 and similar rules adopted by every 
state prohibit the admissibility of statements made 
during settlements talks. However, a recent study of  
how those rules are applied by courts concludes that 
“relatively few legal negotiations today are covered by 
the rules.” Moreover, courts tend to favor admitting 
evidence under various exceptions to the rules.62 
The study notes a distinction in how adjudicatory 
and ADR processes view information sharing. In 
litigation, a party may need access to information 
held by other parties to prove its case. In ADR, 
parties must have confidence that they can safely 
disclose information that they might choose not to 
share in a contested proceeding. In seeking to balance 
this “fundamental tension,” courts tend to favor 
admitting relevant information.63    

2 The policy statement explains that under Washington law “[a]n agency is encouraged to advise the public of its current opinions, approaches, and likely courses 
of action by means of interpretive or policy statements.” RCW 34.05.230(1). According to the Commission, policy statements “are intended to be more flexible 
than rules, though they can be converted into rules after some period of implementation.”

The fluid nature of the proceeding reflected the Commission’s responsiveness 
to participants’ comments and shows how the Commission’s general approach 
of encouraging stakeholder input early and throughout a proceeding can shape 
the ultimate outcome.
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In some circumstances, state law could actually 
require disclosure of information relevant to 
settlements. In 2016, the Pennsylvania Supreme 
Court held that the PUC had to disclose a tip letter 
that triggered an investigation into a utility’s response 
to a winter storm and resulted in a settlement 
between the PUC and the utility.64 The court 
concluded that a statute requiring the PUC to release 
“any documents relied upon by the commission in 
reaching its determination” “evinces the General 
Assembly’s desire to effectuate transparency . . .  in 
the government’s dealings with public utilities.” 
The court rejected the PUC’s argument that 
disclosure would interfere with utilities’ willingness 
to cooperate with investigations and enter 
into settlement agreements. State freedom-of-
information or right-to-know laws could, in theory, 
compel disclosures as well.65   

For collaborative processes, a PUC can choose 
whether to conduct proceedings on- or off-the-
record. If the PUC is seeking to develop a record to 
inform a rulemaking, it may insist that workshops 
be conducted on-the-record and request that parties 
submit written comments before or after the session.  
If the purpose of convening is to improve the quality 
of information that the PUC is receiving and help 
staff understand a particular topic, an off-the-record 
session may be more effective at eliciting frank 

conversation. As described on pages 16 to 19, PUCs 
have also facilitated or requested that parties organize 
off-the-record working sessions that culminate in a 
written report filed with the Commission.  

Training
No PUC indicated that it had staff dedicated 
exclusively to ADR. For PUCs that employ ALJs, 
judges that are not presiding over a case could be 
assigned as a settlement judge and facilitate or 
mediate discussions. At other PUCs, staff members 
could be tasked with administering an ADR process 
on a case-by-case basis, with assignments often based 
either on subject-matter expertise or interpersonal 
skills that are relevant to ADR.

In general, PUC staff does not receive formal ADR 
training. Some Commissions indicated that staff had 
historically attended local or national ADR training 
sessions, but noted that budgets no longer allow for 
that. Some Commissions said that they train a newer 
staff member by pairing her with an experienced staff 
member on an ADR team. Another option used by 
a few PUCs is to hold staff training sessions run by 
an experienced staff member. In general, ALJs were 
more likely to have formal training than other PUC 
staff, and few Commissions reported any formal 
training in recent years.   

Examples of ADR at PUCs 

This section describes PUC proceedings featuring 
ADR. The summaries are based primarily on 
publically available documents filed at the PUC.  
This paper does not attempt to evaluate whether 
any particular ADR process was “successful” from 
the perspective of the PUC or the parties.  Defining 
success is difficult and subjective and would require 
feedback from PUC staff, Commissioners, and 
stakeholders.66 Such analysis is beyond the scope 
of this paper. The purpose of these examples is to 
illustrate various ADR techniques to show how they 
might be applied at other PUCs.
  

Ratemaking and Other Adjudicative Proceedings
PUCs can be grouped into four categories with 
regard to their use of ADR in ratemaking and other 
adjudicative proceedings:

1. The PUC has a policy that encourages ADR, does 
so beginning at the pre-hearing conference stage of 
a proceeding, and offers the PUC’s ADR resources 
to the parties.

2. The PUC does not have a formal policy on ADR 
but generally encourages parties to engage in 
settlement talks and may opportunistically deploy 
staff to facilitate or mediate discussions when 
staff or Commissioners identify a proceeding that 
appears to be ripe for complete or partial settlement.

3. The PUC may encourage ADR but staff does not 
facilitate or mediate settlement talks.

4. The PUC does not encourage ADR and does not 
make staff available to assist.  
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Washington: Settlement Talks Change the Focus; 
Outside Neutral Facilitates Settlement 
A proceeding in Washington about a utility’s proposal 
to develop a liquefied natural gas (LNG) facility 
illustrates the first category.  The utility initiated the 
proceeding in August 2015 with a request that the 
PUC approve a contract with a shipping company 
and a methodology for allocating costs between 
regulated and unregulated services.67

Consistent with its policy, the Washington 
Commission encouraged parties to settle from 
the outset. The notice scheduling a pre-hearing 
conference indicated that the conference would 
address “opportunities for informal resolution of 
issues by alternative means, such as settlement 
negotiations in which all parties may participate.” A 
subsequent pre-hearing order invited parties to utilize 
the Commission’s ADR resources. At the pre-hearing 
conference, the ALJ “encouraged” parties to pursue 
settlement and remarked, “if I wasn’t the judge in 
this case, I could certainly see some opportunities to 
mediate it successfully.” He suggested that the parties 
schedule technical conferences and report back on 
efforts to narrow the issues for hearing. The ALJ then 
provided the parties time to go off-the-record and 
propose a procedural schedule. The parties agreed to 
three technical conferences within two months and a 
status conference with the ALJ shortly thereafter.68 

At the status conference, parties agreed that the 
technical sessions were “productive and useful.”69 The 
parties continued informal discussions and, pursuant 
to their negotiated schedule, submitted briefs to the 
Commission shortly thereafter. After reviewing the 
briefs, the Commission “provisionally” determined 
it did not have jurisdiction over the proposed 
contract and requested that the parties explore 
alternative business models that could fall under 
the Commission’s jurisdiction.70 One month later, 
the Commission granted staff ’s unopposed motion 
to suspend the procedural schedule, concluding 
that “[p]roviding the parties additional time and 
opportunity for settlement discussions . . . is in the 
public interest,” and ordered staff to keep the ALJ 
informed about settlement talks.71   

Ultimately, at the suggestion of the utility, the parties 
hired a mediator and an independent technical 
advisor. The mediator administered seven in-person 
conferences and five telephonic conferences. More 
than a year after the proceeding began, parties filed in 
support of a settlement agreement that allocated costs 
of the project between the utility company’s regulated 

and unregulated businesses. In its order approving 
the settlement, the Commission noted the parties’ 
“commendable level of effort” over the previous year.72 

In this case, the parties drove the process and 
ultimate outcome. Although the case lasted fourteen 
months, ADR likely saved Commission and party 
resources. Importantly, the parties themselves 
identified the narrow jurisdictional issue for 
briefing early in the process.73 Had the proceeding 
not included extensive discussions at the outset 
and instead proceeded directly into litigation, this 
threshold issue might not have been addressed by the 
Commission until it took up the full case at hearing. 
Concluding that it lacked jurisdiction over the initial 
proposal, the Commission then relied on the parties 
to craft a solution.   

Vermont: Informal Workshop Provides a Forum  
for Discussion 
The Vermont Public Service Board (PSB), which 
falls in the third category, incorporates a workshop 
into its “alternative” ratemaking process, to 
enhance understanding of a utility’s proposed rate 
changes. Vermont law allows the PSB to approve 
“alternative forms of regulation” that offer the 
utility incentives to improve performance.74 The 
PSB’s alternative ratemaking procedures include 
at least one workshop conducted during the 
discovery phase of the proceeding that allows staff 
and stakeholders “to familiarize themselves with 
the [filing] and the supporting, benchmark cost of 
service.”75 At these workshops, utility representatives 
explain the company’s proposal and field questions 
from staff and other parties.  

These workshops can be valuable to staff in helping 
them understand the issues, particularly where ex-
parte rules limit communication with the parties. 
Other PUCs could consider whether such informal 
sessions in utility rate case might inform Commission 
staff and other parties and facilitate early dialogue 
that might lead to settlement discussions.
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Collaborative and  
Information Gathering Proceedings
Based on his in-depth analysis of four consensus-
building processes administered by northeastern 
PUCs in the late 1980s and early 1990s, Dr. 
Jonathan Raab, an expert in applying ADR processes 
to energy and environmental regulation, finds 
four reasons for why these processes led to better 
outcomes for the parties:

1. The best technical information was sought and 
shared, instead of being selectively pursued and 
used as a weapon, as in traditional contested cases. 

2. The parties’ own concerns and experiences were 
more directly reflected in the proposed solutions. 

3. The parties were able to reach beyond the confines 
of precedent and other potential legal restrictions 
that a PUC might have faced to find more 
workable and efficient solutions that better met 
their needs. 

4. The parties could work out their solutions at a 
level of technical detail that would be extremely 
difficult if not impossible in a contested case or 
rulemaking proceeding.76

This section highlights examples of proceedings that 
aimed to capture these advantages.  

Connecticut: Working Groups Propose Rules, 
Resolve Disputed Issues
Connecticut regulators created separate stakeholder 
groups to discuss submetering, net energy metering, 
and competitive supply. While all are called “working 
groups,” as summarized below the competitive supply 
working group serves a different function; further, 
all three groups were authorized by regulators under 
different circumstances.  

In January 2013, the Connecticut Public Utilities 
Regulatory Authority (PURA) opened a docket 
to investigate submetering electricity.3 Initially, 
the proceeding was conducted under the PURA’s 
formal ex parte rules that prevent off-the-record 
communication between parties and staff assigned 
to the matter.77 In June, after the parties had 
submitted written comments, conducted discovery, 
and participated in a public meeting, the Legislature 
passed a bill that amended the submetering law.  

PURA prosecutorial staff then filed a motion 
requesting that the Authority establish a working 
group of docket participants to implement the 

new statute, hoping that the working group could 
“develop a consensus among the stakeholders.”78 
PURA convened a technical meeting to discuss 
the request79 and then approved the creation of the 
group, consisting of prosecutorial staff, the consumer 
advocate, a legal aid office, utilities, and property 
management companies. From September 11 to 
November 6, the working group met in person five 
times. Staff advisors to the Commission attended 
these sessions as observers.80 

The working group’s report identifies and explains 
where members reached consensus. Where there 
was no consensus, the report provides positions of 
the parties and makes recommendations for moving 
forward.81 PURA’s decision, issued several months 
later, quotes from the working group report and 
adopts some of its recommendations.82 

In December 2016, PURA created a new working 
group on net energy metering (NEM) that appears to 
be modeled after the submetering working group. In 
a decision about utility NEM programs, PURA noted 
that several parties had filed comments requesting 
the creation of a working group. In response, PURA 
tasked the utilities with “conduct[ing]” a working 
group to develop joint recommendations on issues 
specified by the Authority and other issues identified 
by the group. The Authority set dates for five 
working group meetings between mid-January to 
mid-April 2017 and a May due date for the group’s 
report. The Authority intended “to facilitate the 
group’s efforts and progress.”83

While also called a “working group,” the Supplier 
Working Group convened in 2011 is somewhat 
different. In 2010, PURA’s predecessor established 
a docket to review business activities of competitive 
retail electric suppliers.84 In an order deciding several 
issues about competitive supply, the Department 
established a working group to “assist [it] in resolving 
several market related issues through a collaborative 
process.”85 The Department deferred to the group 
on what issues it would focus on and how it would 
operate.  It also designated staff members to “monitor 
and, if needed, participate in the working group 
and adjudicate if need be, any issues that cannot 
be resolved by the working group.”86 A subsequent 
notice invited electric distribution companies, 
competitive suppliers, interested persons, and the 
Retail Electric Suppliers Association to participate.87 

3 Submetering is the use by a customer of a non-utility meter located downstream from the utility’s meter. In Connecticut, submetering had been used at campgrounds 
and marinas. The docket was initiated in part in response to an application by a property management company to submeter at four of its properties.



17

The Department initially envisioned a long-
term role for the group, but it met only twice in 
2011.88 In 2014, it reconvened the group, finding 
that it “provided a cost effective forum to address 
changes that are occurring in the retail energy 
market in Connecticut.”89 The group has since met 
approximately six to eight times per year. In contrast, 
the submetering and NEM working groups had 
shorter terms and more focused goals. They held 
several meetings over the course of a few months 
in attempt to reach consensus on a discrete set 
of issues and to draft reports that inform a future 
Authority rulemaking.

Arkansas: PSC Creates Working Groups on Energy 
Efficiency and Net Metering
A 2015 report by the State and Local Energy 
Efficiency Action Network4 identifies Arkansas as 
one of more than twenty states that have employed 
energy efficiency collaboratives. The report notes 
that such “collaboratives are particularly useful 
mechanisms to evaluate energy efficiency program 
design because the design and implementation of 
these programs involve a mix of market, social, and 
technology factors that can be difficult to frame and 
organize in a utility regulatory forum.” Collaboratives 
can engage participants that do not have the time 
or expertise to participate in a formal evidentiary-
type process but can offer insight based on their 
experiences. The flexibility of a collaborative working 
group allows the group to be used in a variety of 
circumstances, such as to evaluate current programs, 
plan future initiatives, or respond mid-stream to 
unexpected performance.90 

The Arkansas PSC established its EE collaborative 
in 2006. Citing high energy prices and the “minimal 
level” of energy efficiency programs in the state, 
the PSC issued a Notice of Inquiry to investigate a 
range of issues about energy efficiency.91 Following 
a workshop and a round of written comments, the 
PSC “direct[ed] the parties to initiate a collaborative 
process” and produce a report on issues identified by 
the Commission.92 The PSC engaged the Regulatory 
Assistance Project (RAP) to facilitate the process.  
RAP managed the working group’s meetings, 
organized the agendas, suggested policies that would 
meet the parties’ needs, produced the group’s report, 
and submitted draft rules to the PSC.93

The group met five times over nine days from 
August 28 to October 27.  PSC “general staff ” (as 
distinct from “Commissioners’ staff ” that advises 
Commissioners) participated as a party along with 
representatives from utilities, renewable energy 
companies, large consumers, local NGOs, and the 
state energy and attorney general’s offices.94 The group 
report identifies issues where the parties could not 
reach consensus.95 The report and the group’s proposed 
rules served as the basis for the PSC’s final rules.96   

The role of the EE collaborative gradually 
expanded.97 In 2013, the PSC provided the 
collaborative “with an ongoing mission to maximize 
the benefits of utility EE programs for ratepayers 
and for Arkansas.” The PSC stated that it wanted to 
provide a forum for addressing differences among 
stakeholders, formalizing a process for engaging 
technical expertise, and establishing a procedure for 
narrowing the issues requiring Commission action.98 
The PSC directed the collaborative to hire a neutral 
facilitator and technical expert and to establish 
guidelines to govern its proceedings. The adopted 
guidelines “outline a decision-making process under 
which [ ] members strive to achieve the highest level 
of consensus possible on every decision” and submit 
their recommendations to the PSC as a single, joint 
filing.99 Where the collaborative fails to achieve 
consensus, the guidelines urge the parties to minimize 
the number of individual party filings. The PSC has 
commended the energy efficiency working group for 
“achieving the benefits offered by collaboration.”100

4 SEE Action is facilitated by the U.S. Department of Energy and U.S. Environmental Protection Agency. 

Collaboratives can engage 
participants that do not have the 
time or expertise to participate in 
a formal evidentiary-type process 
but can offer insight based on 
their experiences.
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Because of the success of that working group, the 
PSC granted general staff ’s request to initiate a 
similar group to address net metering. In 2015, 
in response to net metering legislation passed by 
the Arkansas Legislature, the PSC initiated “a 
docket to gather information.”101 It directed staff to 
generate a strawman proposal and invited parties 
to intervene and submit responsive filings. Notably, 
general staff requested that the PSC consolidate a 
dozen petitioners into four groups based on staff ’s 
perception of the parties’ overlapping interests. The 
PSC rejected this suggestion, saying that while its 
“seeks . . . to achieve administrative efficiency, [ ] in 
this rulemaking proceeding [it] errs on the side of 
broad and diverse participation.”102

Meanwhile, in developing the strawman proposal, 
the general staff organized an informal technical 
conference for parties intending to participate in 
the docket. When it submitted the proposal, general 
staff recommended that the PSC establish a staff-led 
working group to “engage in a dialogue to facilitate 
the collection of pertinent information and to 
establish guiding principles for the development of 
net-metering tariffs.” Staff hoped the process would 
“provide an opportunity for Parties with divergent 
points of view to work cooperatively toward 
finding common ground while still maintaining 
the Parties’ ability to address their issues before 
the Commission.” The group would then develop 
proposed NEM rates that meet the requirements of 
the 2015 law, guided by a series of questions posed 
by the PSC in its order initiating the docket.103   

Again, the working group would aim to reach consensus 
on each issue, make a record of its decisions for 
reporting to the PSC, and provide for dissenting 
reports to the PSC on issues not resolved by the 
participants. Participants filed an unopposed motion 
in support of the working group recommendation, 
and the Commission approved its creation.104

Nevada: Investigatory Docket on Energy Storage
A proceeding in Nevada about battery storage 
illustrates several information-gathering mechanisms.  
Battery technologies are particularly relevant to 
Nevada public policy.  Nevada is home to Tesla’s 
“gigafactory,” which benefits from a tax package 
approved by the Legislature. Governor Sandoval 
hopes that energy technologies such as batteries 
become a driver of the state’s economy.105 Nevada PUC 
investigations may influence the PUC’s regulation of 
new technologies and inform proposed legislation.106   

In January 2016, the PUC voted to open an 
“investigatory docket regarding battery storage 
technologies.” Two months later, it issued an order 
requesting comments on issues about battery 
technologies, whether the state’s utilities should 
include batteries in their integrated resources 
plans, legislative action to eliminate barriers to 
battery deployment, and utilities’ investigations of 
battery deployment.107 A concurrently filed notice 
announced a workshop to discuss the anticipated 
written comments.108 Following the workshop, the 
PUC announced up to two “stakeholder meetings 
for the purpose of allowing [the utility] and 
stakeholders the opportunity to informally discuss 
the rules governing the behind-the-meter storage 
interconnection process.”109 

There are salient differences between “workshops” 
and “stakeholder meetings.” Workshops are on-the-
record sessions run by a Commissioner; stakeholder 
meetings are off-the-record and conducted primarily 
by the parties, although a PUC staff member 
may facilitate the meeting. Workshops provide 
an opportunity for a Commissioner and other 
policymakers to learn about participants’ views. 
Stakeholder meetings provide a forum for the 
parties to understand each other’s views and attempt  
to reach consensus.

The stakeholder meetings, held three weeks apart, 
resulted in the parties submitting a list of outstanding 
issues to the Commission with a summary of the 
positions of parties.110 The PUC responded with 
a request for comments about technical issues 
raised by the parties, and later scheduled two 
additional stakeholder meetings and a workshop 
on interconnection.111 Meanwhile, the PUC had 
held a separate workshop on a utility’s proposed 
storage project and requested comments and 
held an additional workshop on energy storage 
issues pertaining to utility planning.112 The PUC’s 
Regulatory Operations Staff is participating as a party 
in the proceeding and has filed written comments.



19

Rhode Island: Stakeholder Process about Value of 
Distributed Energy Resources
In Rhode Island, Dr. Raab facilitated a stakeholder 
process about the value of distributed energy 
resources. The proceeding can be traced to a utility’s 
rate design proposal that included escalating fixed 
fees based on a ratepayer’s consumption.113 The 
utility later withdrew its proposal, recognizing 
that staff and intervenors “d[id] not support the 
Company’s proposed rates, but have expressed their 
interest in engaging in further discussions on rate 
design . . . in light of net metering and the changing 
distribution system that is expected to include 
more distributed energy resources.”114 Staff then 
issued a memo to all docket participants explaining 
that it was drafting a memo to Commissioners to 
suggest the scope of a follow-up docket. It requested 
comments on the “attributes” that can be measured 
on the electric system and how they should be 
measured and suggested that parties’ responses would 
inform its memo to the Commission.115 

The PUC then opened docket no. 4600 with the 
goal of “develop[ing] a report that will guide the 
PUC’s review” of the utility’s future rate filings. It 
also invited individuals and organizations to apply 
to the PUC to become members of a stakeholder 
group that would identify and quantify costs and 
benefits of DERs and announced a request for 
proposals for a facilitator that would manage the 
group and develop a report to the PUC.116 The 
working group ultimately included the utility, four 
non-profit advocacy organizations, two coalitions 
of local renewable energy and energy efficiency 
interests, a retail provider, and three state agencies.117 
PUC staff participated in discussions but not 
in the decision-making that led to the group’s 
recommendations.118     

The group met nine times over ten months, with 
the initial two meetings facilitated by PUC staff and 
the remaining seven conducted by Dr. Raab.119 The 
group’s ground rules established a goal of achieving 
consensus on recommendations to the PUC, and 
encouraged communication among members 
between meetings.120 The facilitator prepared meeting 
agendas, provided participants with reading materials 
in advance of meetings, and drafted the group’s final 
report. The group’s final report reflects consensus 
positions on costs and benefits of DERs, rate design 
principles, and related issues. The report advises 
that it is starting point and its recommendations 

should be improved over time. The PUC convened 
a technical session on the report and then adopted 
the report and directed the utility and staff to 
take various actions consistent with the report’s 
recommendations.121

Colorado: Flexible Rulemaking Process Adapts to 
Stakeholder Requests
A telecommunications rulemaking illustrates how a 
PUC repeatedly modified a proceeding in response 
to stakeholder feedback, encouraged dialogue 
and coordination, and solicited feedback through 
multiple rounds of comments and workshops.  

In response to legislation, the Colorado PUC issued 
a notice of proposed rulemaking (NOPR) to amend 
various telecommunications rules. The NOPR 
summarized proposed rule changes but noted that 
it was a “starting point for comments” and not 
intended to be comprehensive of all changes. The 
Commission assigned a Commissioner as the hearing 
officer, solicited written comments, and announced 
one workshop.122 Less than one month later, the hearing 
officer approved a request from several participants 
to delay the deadline for comments and the initial 
workshop and to schedule a second workshop.123

After reviewing written comments, the hearing 
officer issued revised proposed rules and announced 
a workshop to discuss that document.124 Finding 
that “the exchange of information at the [recent] 
workshop was very helpful,” the hearing officer 
urged participants to reach consensus and file joint 
comments reflecting workshop discussions.125 
Participants then organized three groups about 
specific subjects. Shortly thereafter, the hearing 
officer approved one group’s request to delay the 
comment deadline and hold an additional workshop, 
in hopes that  the revised schedule “allows the 
participants an opportunity to continue to work to 
reach consensus.”126

Shortly after that workshop, the three working 
groups requested that the hearing officer delay the 
scheduled hearing in order to accommodate an 
additional workshop in the interim. “Appreciating 
the work that had been done and progress made,” 
the hearing officer granted the request.127 The hearing 
officer’s recommended decision reflected the suggestions 
of the three working groups.128 Only one company 
filed exceptions to the recommended decision, which 
it claimed “correct a few clerical errors.”129
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This proceeding shows how procedural orders can 
be used to encourage parties to reach consensus. It is 
noteworthy that requests to delay comment deadlines 
or facilitate additional workshops were typically filed 
jointly by more than one party. The hearing officer 
consistently granted those requests, under the belief 
that providing additional time would allow parties to 
find common ground. The approvals reinforced the 
hearing officer’s explicit encouragement that parties 
work together and attempt to reach consensus.
  

Siting
In most states, PUCs have jurisdiction over 
transmission line siting.  State law typically tasks the 
PUC with evaluating whether there is “need” for the 
line, the effect of the line on reliability, alternatives 
to the new line, and its potential environmental 
impacts.130 To construct the line, a project developer 
negotiates with landowners along the line’s route for 
easements and is often allowed to exercise the power 
of eminent domain if it fails to reach an agreement.  
PUCs often oversee disputes between the developer 
and potentially affected landowners over the line’s 
route, the terms and conditions of easements acquired 
through eminent domain, and issues that arise during 
construction or while the facility is in operation.

Maine PUC Creates Ombudsman and ADR Team to 
Handle Siting Disputes
The Maine PUC’s Landowner Dispute Resolution 
Process (LDRP) was established by a settlement 
agreement between a Maine utility proposing 350 
miles of new transmission lines and organizations 
that participated in the approval proceeding before 
the PUC.131 The LDRP was intended to “ensure that 
timely and adequate attention [was] given to landowner 
issues during the [project’s] construction phase.”132 It 
aims to quickly and informally resolve disputes with 
amounts in controversy less than $200,000.

Dispute resolution is initially facilitated by an 
ombudsman, who is a PUC employee. The PUC’s 
2012 annual report indicates that “most” of the 90 
cases handled by the ombudsman that year were 
resolved through a negotiated resolution.133 If the 
ombudsman concludes that a dispute cannot be 
so resolved, or if one party insists on escalating the 
dispute, the ombudsman refers the matter to the 
Landowner Dispute Resolution Team (LDRT), a staff 
team that includes at least one member each from 
the Commission’s Consumer Assistance Division, 
Energy and Gas Division, and Legal Division. The 
ombudsman may assist the landowner in preparing 
submissions to the LDRT but does not participate in 
the LDRT decision-making process.  

Within five working days of receiving written 
submissions, the LDRT notifies parties if it needs 
more information, whether it concludes that a 
conference is necessary, or whether the LDRT can 
decide the matter based on the initial submissions.  
Once it has the information it needs, the LDRT has 
five business days to write decision memos providing: 
a summary of the positions and the evidence 
presented, the LDRT’s findings and conclusions, and 
a statement of the parties’ rights to appeal. A party 
may appeal an LDRT decision to the Commission 
within five business days. On appeal, the Commission 
may uphold, reverse, modify, or remand the decision 
for further factual development. Unless remanded, 
the Commission will reach its decision based upon 
the record developed by the LDRT.

The PUC conferred jurisdiction over landowner 
disputes to the LDRT under its broad statutory 
authority to “delegate to its staff such powers and 
duties as the commission finds proper.”134 The 
process does not divest the Commission of its 
authority to investigate or resolve disputes, and the 
amount-in-controversy ceiling of $200,000 ensures that 
larger disputes are resolved directly by the Commission.
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Consumer Complaints
Every PUC that we spoke to about consumer 
complaints has an informal process that aims to 
resolve disputes at the staff level and avoid a formal 
process that would culminate in a Commission 
decision. Consumer complaints are typically about 
utility bills, but some PUCs allow complaints 
about other issues, including vegetation and 
interconnection, to be handled by an informal process.

Approaches vary by Commission, but in general 
PUCs accept informal complaints through a 
telephone hotline or online form (a few PUCs 
require written submittals135). Staff then contacts a 
designated person at the relevant utility to gather 
facts or to request that the utility contact the 
customer and attempt to resolve the complaint. At 
many PUCs, staff acts as an intermediary between 
the utility and the customer and may relay settlement 
offers, suggest a compromise, or advise on outcomes 
that would be consistent with PUC rules. At some 
PUCs, staff may convene a meeting between the 
customer and utility, particularly if the complaint is 
about a large amount of money. In some states, the 
utility is encouraged to contact the consumer directly.  

Florida’s consumer complaint procedures begin 
with such informal discussions and illustrate how 
staff can take on evaluative roles in the resolution 
process.136 After receiving a complaint, staff sends 
a summary to the utility.  If the utility resolves the 
issue within three days, the complaint is not recorded 
by the PUC as a complaint against the utility in its 
regular reporting. If the matter is not resolved, the 
company must submit a written response to staff 
about its proposed resolution and may be required 
to provide further information and documentation.  
Staff then proposes a settlement to the utility and 
consumer. If either the utility or the consumer does 
not agree to the settlement proposal, a three-member 
team that includes staff from the general counsel’s 
office, consumer assistance division, and appropriate 
technical division reviews the complaint. Assuming 
the team concludes that the PUC has jurisdiction 
over the complaint and makes other findings, it holds 
an informal conference where each side may present 
information in support of its position. If the parties 
are still unable to settle, staff will forward the matter 
to the Commission. 

A few features of Florida’s consumer complaint 
procedures stand out. One, the utility has an explicit 
incentive to resolve an issue quickly and without 
the assistance of PUC staff. Two, the three-day 
window provides the utility with a tight deadline for 
resolving the issue.  Other states allow negotiations, 
which may involve staff, to continue indefinitely. 
Three, the staff-review team provides an additional 
layer of process before a consumer complaint can 
reach the Commission. The team provides one more 
opportunity for informal resolution and assures that 
any complaint heard by the Commission is properly 
before it to further minimize use of Commission time.  

Across PUCs, informal complaint resolution 
processes are very successful at avoiding litigation 
and resolving disputes. PUCs receive thousands of 
complaints per year,137 and in many states only a 
handful of consumer complaints are heard by the 
Commission. At the same time, when an informal 
complaint reveals that a utility may have violated 
regulations, staff might try to persuade the consumer 
to file a formal complaint to develop a record of the 
violation. Numerous consumer complaints about the 
same issue or clustered in the same region can lead 
to formal Commission investigations. For instance, 
the Michigan PSC initiated an investigation into a 
utility’s estimated billing practices in part because 
of the “high volume” of consumer complaints it 
received.138 The investigation resulted in a $500,000 
fine and an order to reform meter reading practices.139   

ADR may play an important role in such 
investigations. Particularly when public safety is 
at issue, a PUC’s primary goal may be to bring 
the utility into compliance in a timely manner. A 
negotiated settlement may be a faster means of doing 
so than a full investigation and litigated case.
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