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The Trump Administration has sued California over a key aspect of its climate change agenda: its 

Cap-and-Trade Agreement with Quebec.1 California and Quebec each have independent laws that 

place a “cap” on the amount of greenhouse gases that regulated entities can emit; through a linked 

cross-border market, regulated actors in the two jurisdictions are able to “trade” their allocated 

emission allowances. At first glance, the complaint seems to make a valid point: how can California 

engage in this international emissions trading program given that President Trump has rejected the 

Paris Agreement on climate change and that the Supreme Court has often said that the nation 

should speak with “one voice” on foreign affairs?2  

The short answer is that because the Constitution does not expressly prohibit states from engaging 

in activities that could impact foreign affairs,3 states like California have long engaged in cross-

border activity. Over the last half-century, states and cities have concluded hundreds to the 

thousands of agreements with foreign national and subnational governments on a wide range of 

topics, including trade, tourism, transportation, family issues, sister-sister relations, security, traffic 

regulation, the environment, and agriculture.4 The Constitution assigns the national government 

exclusive power over certain aspects of foreign affairs5 and theoretically empowers it with plenary 

power in this area.6 However, neither Congress nor the President have exercised their authority to 

the fullest potential.7 This has created the “grey zone” of foreign affairs federalism into which states 

like California have stepped.  

So now that President Trump has sought to assert his constitutional authority over cross-border 

climate change agreements, can he strike down California’s Cap-and-Trade Agreement with Quebec? 

Probably not. Three factors make it likely that California’s cap-and-trade program will survive 

constitutional scrutiny:  

(1) The California-Quebec Cap-and-Trade Agreement is largely consistent with prior acts of Congress. 

As a result, President Trump must primarily rely on his own independent constitutional powers, which 

do not plausibly include emissions trading. To overcome this problem, the complaint engages in a 

sleight of hand. It re-casts the Cap-and-Trade Agreement as a national security issue because, in that 

context, the Supreme Court tends to be more deferential to broad assertions of executive power over 

foreign affairs.8   

(2) If the Supreme Court strikes down the California-Quebec Cap-and-Trade Agreement as an 

unconstitutional treaty or compact, a domino effect could occur: hundreds of existing cross-border 

agreements between U.S. states and cities and foreign governments could become constitutionally 

suspect. Most experts believe that the functional test developed for interstate compacts applies to 
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cross-border agreements. If the Supreme Court adopts this approach, then it will likely uphold the 

California emissions program with Quebec because the cross-border agreement does not have the 

“classic indicia”9 of an unconstitutional compact. 

 (3) The emissions trading program does not present a risk of multiple taxation, nor is it inconsistent 

with existing treaty obligations of the United States. These key factors distinguish the California-

Quebec Cap-and-Trade Agreement from situations where the Supreme Court has struck down state 

laws for discriminating against foreign commerce.10 

Each of these arguments is briefly discussed below.   

Foreign Affairs Doctrine Argument Relies on Sleight of Hand and Overlooks Precedent 

The Trump administration argues that the California-Quebec Cap-and-Trade Agreement is preempted 

because it “interfere[s] with the United States’ foreign policy on greenhouse gas regulation, including 

but not limited to the United States’ announcement of its intention to withdraw” from the Paris 

Agreement on climate change.11  

As an initial matter, President Trump’s professed reasons for withdrawing from the Paris Agreement 

do not make sense in light of the agreement’s “bottom-up” structure, where parties submit their own 

voluntary targets (i.e. Nationally Determined Contributions). When the Trump administration 

complained that the Paris Agreement “undermined the nation’s economic competitiveness and 

would cost jobs,” and “set unrealistic targets for reducing GHG emissions while allowing China to 

increase such emissions until 2030,”12 it was contesting the voluntary targets set by the Obama 

administration. The Trump administration could in fact remain a party to the Paris Agreement but 

submit a weaker target that is more in line with China’s goals.13  

Even though President Trump has indicated that he seeks to re-negotiate the terms of the treaty, the 

bargaining chip theory—a key rationale of foreign affairs preemption cases14—does not make sense 

in light of the Paris Agreement’s “bottom-up” structure for pledges. Moreover, one of the reasons 

that the Environmental Protection Agency under the administration of the second President Bush 

gave for not regulating greenhouse gases from motor vehicles was that “unilateral EPA regulation of 

motor-vehicle greenhouse gas emissions might also hamper the President’s ability to persuade key 

developing countries to reduce greenhouse gas emissions.”15 The Supreme Court rejected this 

argument.16 

President Trump’s preemption argument is weak because he is not acting “pursuant to an express or 

implied authorization of Congress.”17 Congress has not passed legislation preempting cross-border 

emissions trading programs. In addition, California’s cap-and-trade program is arguably consistent 

with the Clean Air Act, which covers the regulation of greenhouse gases18 and which expressly 

preserves the authority of states to implement stricter air pollution standards, with certain 

exceptions.19 The U.S. Senate also provided the necessary consent for the United States to ratify the 

United Nations Framework Convention on Climate Change (UNFCCC).20 In fact, in rejecting a foreign 

affairs challenge to state-based regulation of greenhouse gases from motor vehicles, a U.S. District 

Court held that “state and local efforts in concert with federal programs contribute to the UNFCCC’s 

ultimate objective.”21  

The real problem President Trump faces in making his preemption argument is that he must rely 

primarily on his independent powers—but environmental matters do not traditionally fall within the 

powers of the executive branch.22 As a result, the complaint engages in a sleight of hand by re-
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casting emission trading as an issue “interwoven” with economic growth and national security 

matters.23 This is a clever strategic move because the Supreme Court is more deferential to 

executive assertions of power over national security.24 Climate change does present national security 

threats; for example, increased droughts and floods contribute to civil instability in regions of the 

world where the U.S. has strategic interests. However, exactly what aspects of California’s market-

based approach to greenhouse gas reductions make it a national security matter? 

President Trump’s argument about national security suffers from a slippery slope problem. If the 

President is correct that his power over the California-Quebec Cap-and-Trade Agreement stems from 

his authority to “reconcil[e] protection of the environment, promotion of economic growth, and 

maintenance of national security,”25 then even a state-based emissions trading program would seem 

to be national security matter.26  

In fact, if a Cap-and-Trade Agreement falls within the executive’s national security powers, then, by 

extension, so would every single state or local action to address climate change, from zoning 

decisions to investments in public transportation to changes in building codes. Surely, our system of 

government, which is grounded in federalism and separation of powers, could not countenance such 

a broad assertion of executive power in the name of national security. 

The California-Quebec Cap-and-Trade Agreement is also clearly distinguishable on several grounds 

from the key case upon which the Trump administration relies, American Ins. Ass’n v. Garamendi.27 

In that case, the Supreme Court struck down a California law designed to help Holocaust victims 

recover from insurance companies because the state law threatened the national government’s 

efforts to resolve such claims. Unlike Garamendi, where the Court determined the real purpose of 

the law was the vindication of Holocaust survivor claims, the real goal of the California-Quebec Cap-

and-Trade Agreement is to address climate change through a market-based solution. Also, the 

California emissions trading regime does not present a situation where an executive agreement 

expressly preempts state claims, or derives support from implicit congressional authorization or from 

history and practice.28 In addition, Garamendi’s expansive interpretation of executive power and its 

highly criticized resurrection of the dormant foreign affairs power has arguably been cabined by more 

recent case law.29 

In short, unless Congress takes affirmative steps to preempt California’s Cap-and-Trade Agreement 

with Quebec, it is hard to see how President Trump has the inherent dormant foreign affairs power to 

preempt the cross-border emissions trading program. To overcome this hurdle, the Trump 

administration’s complaint engages in a game of smoke and mirrors and tries to shoehorn the Cap-

and-Trade Agreement into the category of national security. 

Labeling California-Quebec Agreement a Treaty Could Have Far-Reaching Effects, and the Agreement 

Does Not Have “Classic Indicia” of a Compact 

The Trump administration further alleges that the Cap-and-Trade Agreement violates the Treaty 

Clause’s prohibition against states entering into a “Treaty” or “Alliance,”30 and the Compact Clause’s 

requirement of Congressional consent for “any Agreement or Compact” that a state enters into “with 

a foreign power.”31 In deciding these issues, the Supreme Court would have to be mindful of the 

enormous potential ripple effect of its holding, which could apply to the hundreds or thousands of 

cross-border agreements that states and cities have entered into on a range of topics. Because 

Congress has not even created a reporting mechanism for keeping track of subnational cross-border 

agreements, the exact scope of this impact is unknown.  
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An admittedly open question is how the Court would handle claims about agreements with a sub-

national foreign government. The Supreme Court has not assessed the validity of an agreement 

between a U.S. state and a foreign country since 1840.32 In Holmes v. Jennison, the Court struck 

down an informal extradition arrangement between Vermont’s governor and the British colony of 

“Lower Canada,” which is present-day Quebec.33 Yet, the Court as a whole did not agree whether the 

arrangement at issue even triggered clause 1 (the Treaty Clause) or clause 3 (the Compact Clause) 

of Article 1, §10.34 The Supreme Court has since held that the distinctions between the terms 

“treaty,” “agreement” and “compact” have been lost to history.35 Given the scant jurisprudence on 

the topic, the Court may be inclined to follow precedent and skirt the issue of what exactly is the 

difference between these terms. 

In simply asserting the California-Quebec Agreement is a treaty or a compact requiring congressional 

consent, the Trump administration ignores the functional test that the Court has created in the 

interstate context, which most experts believe applies to cross-border agreements.36 The Court’s test 

focuses on whether the compact or agreement tends to “increase of political power” of states in a 

manner that “may encroach upon or interfere with the just supremacy of the United States.”37 In 

applying this functional test, the Court has focused on factors, such as whether “each State retains 

complete freedom to adopt or reject the rules and regulations” and that each state is “free to 

withdraw at any time” from the agreement.38 The Court has never invalidated an interstate 

compact39 and it has been willing to find implied congressional consent.40  

The California-Quebec Cap-and-Trade Agreement does not have the “classic indicia” 41 of an 

unconstitutional compact under the Court’s test.42 Both parties have the right to withdraw after 

“endeavour[ing] to give 12 months notice.”43 Although the Agreement contains a number of “shall” 

clauses that facilitate cooperation, California retains the “sovereign right and authority” to adopt, 

change or repeal any of its regulations or enabling legislation.44 The kind of reciprocal legislation that 

exists between California and Quebec does not seem so dissimilar from other interstate agreements 

that have been upheld by the Supreme Court.45  

The Cap-and-Trade Agreement also shares similarities with other cross-border agreements, such as 

one the Great Lakes. In 2005, eight U.S. states and two Canadian provinces entered into the Great 

Lakes-St. Lawrence River Basin Sustainable Water Resources Agreement. This cross-border 

agreement does not have the consent of Congress; rather, Congress only formally approved a related 

compact that the eight U.S. states entered into on the same day. Like the Cap-and-Trade Agreement, 

the Great Lakes Agreement is designed to harmonize regulatory systems across an international 

border, provides the ability to reject the rules, and requires require twelve months’ notice to 

withdraw. 46 

The existence of the Great Lakes Agreement underscores a larger point. If the Supreme Court 

departs from existing jurisprudence and strikes down the California-Quebec Cap-and-Trade 

Agreement as an unconstitutional treaty or compact, it will call into question a whole host of other 

cross-border agreements on a range of topics, including trade, tourism, investment, agriculture, 

family support, transboundary pollution and traffic regulation.47 

The Agreement Does Not Involve Taxation so the Foreign Commerce Clause Does Not Apply 

The Supreme Court has only considered the dormant Foreign Commerce Clause in cases involving 

taxation. The Court inquires whether there is an “enhanced risk of multiple taxation,”48 and whether 

the tax prevents the Federal Government from “speak[ing] with one voice when regulating 
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commercial relations with foreign governments.”49 As the Court has noted, “a state tax at variance 

with federal policy will violate the ‘one voice’ standard if it either implicates foreign policy issues 

which must be left to the Federal Government or violates a clear federal directive.”50  

Unlike a tax, California’s Cap-and-Trade Agreement links two independent market-based programs 

for regulating greenhouse gases. Given this, it is perhaps no surprise that the Trump administration’s 

complaint does not address the two-pronged test of the dormant Foreign Commerce Clause. Instead, 

the complaint merely alleges, without any support, that the Cap-and-Trade Agreement and related 

laws “discriminate among categories of foreign commerce on their face or as applied.”51  

Even if the Cap-and-Trade Agreement could be conceived of as a tax, it is difficult to understand how 

it could create the kind of “enhanced risk of multiple taxation”52 that was experienced by the cargo 

ships in the seminal case, Japan Line v. County of Los Angeles.53 Moreover, in Japan Line, the 

Supreme Court’s finding that the United States must speak with one voice was influenced by U.S. 

participation in a treaty whose terms conflicted with the state law at issue. In contrast, the Paris 

Agreement supports the use emissions trading.54 In turn, the Paris Agreement is consistent with the 

United Nations Framework Convention on Climate Change and the U.S. Senate’s Byrd-Hagel 

Resolution55—a fact that even Senator Chuck Hagel has acknowledged.56  

Conclusion 

The lawsuit challenging California’s Cap-and-Trade Agreement with Quebec is just the latest chapter 

in a long line of actions that the Trump administration has taken to weaken our environmental 

protections. In the name of national security, President Trump engages in a power grab. However, 

unless the President is able to convince Congress to pass a law preempting California’s cross-border 

emissions trading program, he does not have the constitutional authority to end the Cap-and-Trade 

Agreement with Quebec. Moreover, the Supreme Court would have to depart from existing 

jurisprudence in order to strike down the emissions trading program as unconstitutional. If it did, the 

Court would potentially open the floodgates to litigation over the hundreds to thousands of cross-

border agreements that states and cities have entered into on a myriad of issues. 
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